
PART 37
SERVICE CONTRACTING

☛ Contracting officers may execute service contracts (or an order under a task order
contract or an option) for a period of performance that begins in one fiscal year and ends in
the following fiscal year — with the contract entirely funded out of the first year’s
appropriations. This new authority will simplify the acquisition and administration of
service contracts by allowing single, fully funded contract actions, in lieu of multiple
contracts or complex obligation arrangements.  However, the period of performance for the
contract, order, or option so funded may not exceed twelve months.

Using this authority, for example, a contracting officer could write a contract for
performance beginning on July 1, 1999 and ending on June 31, 2000 — and fund all work
under the contract out of a fiscal year 1999 appropriation.

This new authority does not apply to the Department of Defense (DoD), United States
Coast Guard, and the National Aeronautics and Space Administration (but see their FAR
supplements for similar authorities).  [§32.703-3 and 37.106, FAC 90-30, Case 94-766]

37.106 Funding and term of service contracts.

FAR as of FAC 90-25 FAR as revised

When contracts for services are funded by annual
appropriations, the term of contracts so funded shall
not extend beyond the end of the fiscal year of the
appropriation except when authorized by law (see
32.703-2 for contracts conditioned upon availability
of funds and 32.703-3 for contracts crossing fiscal
years).

(a)  When contracts for services are funded by
annual appropriations, the term of contracts so
funded shall not extend beyond the end of the fiscal
year of the appropriation except when authorized by
law (see paragraph (b) of this section for
certain service contracts, 32.703-2 for
contracts conditioned upon availability of funds, and
32.703-3 for contracts crossing fiscal years).

(b)  41 U.S.C. 253l, as amended by
Section 1073 of the Federal Acquisition
Streamlining Act of 1994 (Pub. L. 103-
355), authorizes the head of any executive
agency except the Department of Defense,
United States Coast Guard, and the
National Aeronautics and Space
Administration (41 U.S.C. 252(a)(1)), to
enter into a basic contract, options, or
orders under that contract for procurement
of severable services for a period that
begins in one fiscal year and ends in the
next fiscal year if the period of the basic
contract, options or orders under that
contract does not exceed one year each.



Funds made available for a fiscal year may
be obligated for the total amount of an
action entered into under this authority
(see 32.703-3(b)).  Consult agency
supplements for similar authorities that
may exist for the Department of Defense,
United States Coast Guard, or the
National Aeronautics and Space
Administration.

☛ The FAR imposes additional restrictions on the allowability of severence costs for
foreign nationals employed outside the United States.  Under certain conditions, for
instance,  all severence costs are unallowable if the termination of employment of the
foreign national is the result of the closing of, or the curtailment of activities at, a United
States facility in that country at the request of the government of that country.

However, FAR §37.113 allows waivers of the restrictions.  [§31.205-6, 37.113, 52.237-
8, and 52.237-9; FAC 90-31, Case 94-754]

37.113  Severance payments to foreign nationals.
 [Section added by FAC 90-31]

37.113  Severance payments to foreign nationals.

37.113-1  Waiver of cost allowability limitations.
(a)  The head of any agency, or designee, may waive the 31.205-6(g)(3) cost

allowability limitations on severance payments to foreign nationals for contracts
that—

(1)  Provide significant support services for (i) members of the armed forces
stationed or deployed outside the United States, or (ii) employees of an executive
agency posted outside the United States; and

(2)  Will be performed in whole or in part outside the United States.
(b)  Waivers can be granted only before contract award.
(c)  Waivers cannot be granted for—
(1)  Military banking contracts, which are covered by 10 U.S.C. 2324(e)(2); or
(2)  Severance payments made by a contractor to a foreign national employed by

the contractor under a DOD service contract in the Republic of the Philippines, if the
discontinuation of the foreign national is the result of the termination of basing
rights of the United States military in the Republic of the Philippines (section
1351(b) of Public Law 102-484, 10 U.S.C. 1592, note).

37.113-2  Solicitation provision and contract clause.
(a)  Use the provision at 52.237-8, Restriction on Severance Payments to Foreign

Nationals, in all solicitations that meet the criteria in 37.113-1(a), except for those
excluded by 37.113-1(c).

(b)  When the head of an agency, or designee, has granted a waiver pursuant to
37.113-1, use the clause at 52.237-9, Waiver of Limitation on Severance Payments to
Foreign Nationals.



52.237-8  Restriction on Severance Payments to Foreign Nationals.

As prescribed in 37.113-2(a), use the following provision:

RESTRICTION ON SEVERANCE PAYMENTS
TO FOREIGN NATIONALS (OCT 1995)

(a)  The Federal Acquisition Regulation (FAR), at 31.205-6(g)(3), limits the cost
allowability of severance payments to foreign nationals employed under a service
contract performed outside the United States unless the head of the agency, or
designee, grants a waiver pursuant to FAR 37.113-1 before contract award.

(b)  In making the determination concerning the granting of a waiver, the head of
the agency, or designee, will determine that—

(1)  The application of the severance pay limitations to the contract would
adversely affect the continuation of a program, project, or activity that provides
significant support services for (i) members of the armed forces stationed or deployed
outside the United States, or (ii) employees of an executive agency posted outside the
United States;

(2) The Contractor has taken (or has established plans to take) appropriate actions
within its control to minimize the amount and number of incidents of the payment of
severance pay to employees under the contract who are foreign nationals; and

(3) The payment of severance pay is necessary in order to comply with a law that
is generally applicable to a significant number of businesses in the country in which
the foreign national receiving the payment performed services under the contract, or is
necessary to comply with a collective bargaining agreement.

(End of provision)

52.237-9  Waiver of Limitation on Severance Payments to Foreign Nationals.

As prescribed in 37.113-2(b), use the following clause:

WAIVER OF LIMITATION ON SEVERANCE PAYMENTS
TO FOREIGN NATIONALS (OCT 1995)

(a)  Pursuant to 10 U.S.C. 2324(e)(3)(A) or 41 U.S.C. 256(e)(2)(A), as applicable,
the cost allowability limitations in FAR 31.205-6(g)(3) are waived.

(b)  This clause may be incorporated into subcontracts issued under this contract,
if approved by the Contracting Officer.


